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THE RESPONSIBLE PATIENT: THE SENIOR'S
OBLIGATION TO CONSERVE MEDICAL RESOURCES
Jeffrey B. Hammond'
The numbers are stultifying. As a nation we are on the cusp
of drowning in the tsunami of our forward-looking obligations.
It is estimated that by the year 2017, the Medicare Hospital Insurance (Part A) Trust Fund will be exhausted.' The Medicare
Supplementary Medical Insurance (Part B or outpatient treatment) prognosis is pretty grim as well. 2 Our logarithmicallyexpanding national debt and unsustainable annual budget deficits are driven in large part by the commitments we have made
* Associate Professor of Law, Faulkner University, Thomas Goode
Jones School of Law in Montgomery, Alabama. I would like to thank
Professor Alison Barnes of the Marquette University School of Law and
Meghan O'Connor and Anne Ruff, Editors-In-Chief of the Marquette
Elder's Advisor for the opportunity to participate in the Advisor's
Symposium, "The Push to Institutionalize Prevention: We Win, We
Lose," on March 26, 2010 in Milwaukee, Wisconsin. I presented some
of the ideas herein in a conference paper entitled "Releasing the
System's Pressure Valve: Chronic Disease and Personal Responsibility"
at the Christian Scholars Conference (Nashville, TN) and Bioethics and
Human Dignity Conference (Bannockburn, IL) both in the Summer of
2008. Maite Kollmann provided very helpful research assistance, and
Adam MacLeod and Rob McFarland kindly commented upon a
previous draft of this Article. All errors, of course, are my own.
1. See Soc. SECURITY AND MEDICARE TRUSTEES, A SUMMARY OF THE 2009
ANNUAL SOCIAL SECURITY & MEDICARE TRUST FUND REPORTS (2010), available at

A
[hereinafter
http://www.socialsecurity.gov/history/pdf/tr09sumrnary.pdf
SUMMARY OF THE 2009 ANNUAL REPORTS] (claiming that "[g]rowing annual deficits
are projected to exhaust HI reserves in 2017, after which the percentage of scheduled benefits payable from tax income would decline from 81 percent in 2017 to
about 50 percent in 2035 and 30 percent in 2080.").
2. See id. ("[Tihe Medicare Supplementary Medical Insurance (SMI) Trust
Fund that pays for physician services and the prescription drug benefit will continue to require general revenue financing and charges on beneficiaries that grow substantially faster than the economy and beneficiary incomes over time.").
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to "the Greatest Generation" and the baby boomers. 3 Social Security does not fare much better either. Collectively, we are
about $107 trillion in hock to many of our elders' main pension
and health insurance funds.4
Of course, there are many reasons why, if the course is not
rapidly corrected, we will meet our date with destiny emptyhanded. Not the least of these reasons is the rapidly declining
labor base that supports these social support and entitlement
programs.5 Additionally, we cannot sustain our Medicare program if, for example, seniors receive high technology medicine
(and a lot of it) early and often as a part of the treatment plans
for their diseases. 6 The problem is clear: the social entitlements
Americans have relied upon in their old age are dwindling to
exhaustion, and in their last gasps, they imperil the nation at
large.7 The causes of these problems are multivalent. What is
3. See generally ToM BROKAW, THE GREATEST GENERATION (1998) (describing
the stories of Americans who were of age to fight or support the fight of World War
II); see also CONG. BUDGET OFFICE, THE LONG-TERM BUDGET OUTLOOK 19 (2009),
available at http://www.cbo.gov/ftpdocs/102xx/doc0297/06-25-LTBO.pdf
Reducing the growth of the major entitlement programs-Social Security,
Medicare, and Medicaid -would go a long way toward lowering the projected levels of debt relative to GDP. . In the long run, the growth of
health care spending per beneficiary will drive federal entitlement spending. It would be difficult to produce a sustainable fiscal policy without reducing such spending growth.
Id.
4. See PAMELA VILLARREAL, NAT'L CTR. FOR POLICY ANALYSIS, SOCIAL
2009, at 2 (2009), available at
SECURITY AND MEDICARE PROJECTIONS:

http://www.ncpa.org/pdfs/ba662.pdf.
5. See HENRY J. KAISER FAMILY FOUND., MEDICARE FACT SHEET: MEDICARE
SPENDING AND FINANCING 2 (2009), availableat http://www.kff.org/medicare
/upload/7305-04-2.pdf (stating that "Over the long term, an aging population, a decline in the number of workers per beneficiary, and increasing life expectancy will
present fiscal challenges for Medicare. From 2010 to 2030, the number of people on
Medicare is projected to rise from 46 million to 79 million, while the ratio of workers per beneficiary is expected to decline from 3.7 to 2.4.").
6. See generally SHANNON BROWNLEE, OVERTREATED: WHY Too MUCH
MEDICINE IS MAKING US SICKER AND POORER (2007).
7. David M. Walker, Call This a Crisis? Just Wait, CNNMONEY.COM (Oct. 30,
2008, 10:55 AM), http://money.cnn.com/2008/10/28/magazines/fortune/
babyboomcrisis walker.fortune/index.htm.
David M. Walker, former Comptroller of the United States says that
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clear, however, is that prior commitments to our forebears will
have to be renegotiated if these commitments, and indeed our
nation, are to survive in a form that resembles anything close to
their present shapes.
Ultimately, what this article advocates for is a renegotiation
of the heart of the social covenant we have made with our seniors. Specifically, like many commentators before me, I urge
our policymakers to shatter the paradigm that undergirds our
fee-for-service healthcare delivery system.8 When healthcare is
relatively cheap to purchase, the beneficiary bears only a small
part of her overall treatment cost and consequently has little to
no knowledge or appreciation of the full costs of her treatment.
Instead, she is affirmatively shielded from the actual costs of that
treatment. This creates the perverse incentive for doctors, hospitals, and other facilities to maximize care - care that is oftentimes unnecessary or harmful. 9
But, until the heart of the covenant is resettled, we will have
to console ourselves with incremental steps that only approximate total transformation. This article focuses on one of the
half-measures that can, if implemented properly, wreak a dramatic change in the entire health care system. For those seniors
with "lifestyle" chronic diseases, the article calls for a shift of
burdens in their care. In particular, the article calls for specific,
focused, and deliberate rationing of care for those seniors who

Medicare, Medicaid, and Social Security already account for more than
40% of the total federal budget. And their portion of the budget is expected to grow so fast that their cost, and the cost of servicing our debt,
will soon crowd out vital programs, including research and development,
critical infrastructure, education, and even national defense.
Id.
8. See generally BROWNLEE, supra note 6.
9. See id. For the seminal article on moral hazard, see Mark V. Pauly, The Economics of Moral Hazard: Comment, 58 AM. ECON. REV. 531, 534-35 (1968). But see Malcolm Gladwell, The Moral-Hazard Myth, NEW YORKER, Aug. 29, 2005, available at
(generally refuting
http://www.newyorker.com/archive/2005/08/29/050829fa-fact
the concept of moral hazard, particularly in the context of the uninsured. Gladwell
maintains that many uninsured Americans defer routine healthcare for simple
problems that devolve into major problems because they do not have access to affordable health insurance).
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persist in unhealthy habits and practices.10 Hypertension and
diabetes care accounts for an extraordinary portion of the entire
amount of money spent by the federal government on healthcare." Because these diseases start and develop in the choices
made by seniors, justice dictates that these seniors have an inferior claim to the resources that could be used by a beneficiary
who did not so proximately persist in perpetuating his own disease.12 In essence, this Article makes the normative call for direct
and focused "tertiary prevention" for certain chronicallydiseased seniors, and if the senior will not cooperate with the
preventive measures, then she has chosen to break with her
source of funding. 13

10. John Harris, a noted philosopher whose commitments are quite distant to
mine nevertheless has written a provocative article about whether a person should
be held responsible for his or her own health choices. See John Harris, Could We
Hold People Responsible For Their Own Adverse Health?, 12 J. CONTEMP. HEALTH L. &
POL'Y 147, 147 (1995) (questioning the feasibility of implementing a policy of preferences or rationing in health care treatment based upon a person's prior choices).
11. MARSHA GOLD ET AL., MATHEMATICA POLICY RESEARCH, INC., STUDY OF
FEDERAL SPENDING ON DIABETES: AN OPPORTUNITY FOR CIHANGE i, vii (2007), availa-

ble at http://www.mathematica-mpr.com/publications/PDFs/FederalSpending.pdf
(concluding that the federal government spent $79.7 billion on diabetes care in FY
2005, or almost one out of every eight dollars spent by the federal government on
health care during that year); for Medicare spending on hypertension, see infra Part
IIB; see also Larry Lipman, The Disease That Could Siink Medicare, PAl I BEACH POST,
Sept. 7, 2007, http://diabetes.palmbeachpost.com/the-disease-that-could-sinkmedicare/ (citing a 2007 study from the American Association of Clinical Endocrinology stating that in 2006, Medicare spent $88.3 billion treating diabetes and related co-morbidities).
12. This is a conception of justice that is decidedly non-Rawlsian in nature. In
fact, I reject as a matter of first principle a conception of distributive justice that rewards seniors for non-self integrating behavior. Seniors should be encouraged to
follow their doctors' treatment plans, and if they do not, they should be expunged
from the rolls of the Medicare program. Though it sounds harsh, this is a conception of distributive justice that is consistent with conceptions of natural law. See
infra Part III.
13. On the concept of "tertiary prevention," see Robert S. Gordon, Jr., An Operational Classificationof Disease Prevention, 98 PUB. HEALTH REP. 107, 107 (1983) (claiming that tertiary prevention is "practiced after suffering or disability have been experienced, in order to prevent further deterioration"); see also MICHAEL J. O'GRADY
& JAMES C. CAPRETTA, PARTNERSHIP TO FIGHT CHRONIC DISEASE, HEALTH CARE
COST PROJECTIONS FOR DIABETES AND OTHER CHRONIC DISEASES: THE CURRENT
at
available
(2009),
4
ENHANCEMENT
POTENTIAL
AND
CONTEXT

(definhttp://www.fightchronicdisease.org/pdfs/CBOwhitepaperwPFCDback.pdf
ing tertiary prevention as "an attempt to stop or limit the progression of disease
that is already present").
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This should be a tip, that this plan is not as malingering and
draconian as it sounds. No plan, whether sponsored by a private or public employer or a governmental social program,
should necessarily punish a beneficiary for receiving a diagnosis
of a lifestyle chronic disease. However, the plan should disincentivize behavior that perpetuates and reifies the disease. This
is true for no other reason than the initial diagnoses, if left unchecked, will likely exact consequences far worse than the initial
diagnosis. Hypertension leads to strokes and end-stage renal
disease.14 Diabetes leads to blindness, heart attacks, and amputations.15
At this point, the careful reader should be attuned to the
frame in which this article rests. It appears that the argument is
firmly grounded in consequentialist reasoning - fitting the problem (of the care for chronic diseases like diabetes and hypertension overwhelming our resources) and its solution (rationing the
care for Medicare beneficiaries suffering with these diseases) into the benefits that will accrue upon careful implementation of
the solution (reduced debt and budget deficits, better health for
the senior population, etc.). 16 However, I do not intend only this
conclusion. While true that the policy proposals herein are consequentialist in nature, they are grounded upon more basic assumptions about the nature of the human agent: one who, as a
person of infinite worth, has the capacity to choose for himself
the good of robust and vibrant health. And it is this ability to
choose that is at stake. If, when presented with a rational choice
to shape up one's health or be cut off from an endless supply of
maintenance healthcare, the unhealthy sufferer wisely starts tak-

14. See NAT'L INST. HEALTH, U.S. DEP'T HEALTH & HUM. SERVS., THE SEVENTH
REPORT OF THE JOINT NATIONAL COMMITTEE ON PREVENTION, DETECTION,
EVALUATION, AND TREATMENT OF HIGH BLOOD PRESSURE 2 (2003), available at

http://www.nhlbi.nih.gov/guidelines/hypertension/express.pdf.
15. See infra Part II.
16. Germain Grisez, Against Consequentialism, 23 AM. J. JURIS. 21, 24 (1978)
(claiming that consequentialism "proposes efficiency in promoting measurable
good results - and/or in preventing measurable bad results - as the methodological
key by which what is qualified in moral terms is related to the transmoral goods of
persons"); see generally JOHN STUART MILL, UTILITARIANISM (1871).
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ing care of herself, she will not only avoid the dire consequences
of her bad choices, she will have acknowledged, that as a person
of incalculable worth, she is due to reap what she sows, whether
for good or ill."
The plan of this article will proceed in three main parts.
First, the article will outline the frightening prospects our
healthcare system and our economy face with a continued expansion of unlimited services to diabetics and hypertensives.
Second, it will sketch the main moral and prudential argument,
that the power of the State is best used to "target" those recalcitrant Medicare beneficiaries who stubbornly refuse to take care
of themselves. Note that this argument is distinctly moral in
form because it targets the sovereign chooser - the beneficiary
who has willed himself into a state of disharmony. It is prudential in the sense that the willful chooser's actions, when aggregated with like-minded seniors, have profound consequences for
the broader system and economy. Third, it will briefly outline
the steps the Medicare program can make in order to fairly allocate its finite resources away from those who will not cooperate
in their own healthcare to those who will. Finally, the article offers a brief conclusion.
DIABETES, HYPERTENSION, AND THE SPECTER OF FAILURE OF THE
MEDICARE PROGRAM

Diabetes and high blood pressure, perhaps like no other two
diseases are distinctly "American" in nature.'" Both diseases
enchant our collective penchants for gluttony, slobbery, and
excess.19 These disorders may be characterized as "enticement"
abnormal blood sugar levels
diseases, because their essences
and pressure against and then subsequent hardening of blood
17. See infra Part III.
18. See Allan Jay Kogan, Overcoming Obstacles to Effective Care of Type 2 Diabetes,
15 AM. J. MANAGED CARE S255, S255 (2009) (stating that "The healthcare system so
far has been unable to reverse the diet and lifestyle trends that lead to the increasing
prevalence, including the core contributors to diabetes and vascular disease, inadequate exercise, and overeating.").
I9, Id.
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vessel walls - are proximately caused by the sufferer's enslavement to foods: sugary, salty, greasy, and otherwise quite unhealthy (along with aversion to physical exercise), that characterize
many Americans' habits. 20
Because diabetes and hypertension are uniquely choicebased diseases, they are among the most hopeful of all chronic
conditions. Enslavement to savory, sweet, and unhealthy foods
does not have to be permanent. And even the otherwise ablebodied sedentary senior can rouse himself from his couch in order to walk around the block.21 The diabetic and hypertensive, if
he is not too far gone in the disease process, can aid himself - if
not his complete recovery - in a moderation of the worst effects
of the disease symptoms. 22
However, before we can declare with the Psalmist that "rejoicing comes in the morning," we must first appreciate how

20. See Aram V. Chobanian, Shattuck Lecture, The Hypertension Paradox - More
Uncontrolled Disease Despite Improved Therapy, 361 NEw ENGL J. MED. 878, 885 (2009).
Societal changes during the past 30 years have had a major negative effect
on dietary habits and preferences. The rapid growth of the fast-food industry and in the intake of commercially prepared foods has meant an increased consumption of calories, saturated fat, and salt and a reduced intake of fruits, vegetables, and complex carbohydrates. Daily caloric intake
in adults has increased an average of 300 kcal during this period as portion
sizes have grown and marketing of high-calorie, less-nutritious foods has
increased.
Id. (internal citations omitted).
21. Of course, the telling question is whether the sedentary senior will start exercising. Some recent research points to moderate exercise, along with a consistent
aspirin regimen, as the two main factors that reduce at least some seniors' risk for
co-morbidities attendant to diabetes. See Brian Firestone & James W. Mold, Type 2
Diabetes: Which Interventions Best Reduce Absolute Risks of Adverse Events?, 58 J. FAM.
PRACT., El, E4-E7 (June 2009) http://www.jfponline.com/ pdf%2F5806%2F5806JFP
Article5.pdf. For a discussion of hypertension compliance issues, see Kaisa Wuerzner, et al., Difficult Blood Pressure Control: Watch Out for Non-Compliance!, 18
1969, 1970 (2003), available at
NEPHROLOGY DIALYSIS TRANSPLANTATION
http://ndt.oxfordjournals.org/cgi/reprint/18/10/1969; see also infra notes 32-33 and
accompanying text for further discussion of diabetes compliance issues.
22. The co-morbidities of diabetes and hypertension can be devastating. See
Firestone & Mold, supra note 21, at E3-E4 (describing myocardial infarction (heart
attack), cerebral vascular attack (stroke), end stage renal disease, blindness, foot ulceration and amputation as some of the co-morbidities associated with diabetes).
See infra Parts II. A-B for further discussion of co-morbidities.
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black our sin really is.23 In order to see how profound changes to
the Medicare program can be, we must first fully acknowledge
how far we have let ourselves go - both figuratively and literally
- and how many tens, if not hundreds of billions of dollars, we
have wasted, in the name of convenience, enticing taste, and
excess. 24
DIABETES

Diabetes is a metabolic disorder whose primary internal
sign is insulin resistance or misuse of insulin by the body.25 The
National Institutes of Health reports that, as of 2007, 7.8 percent
of the entire American population has diabetes (23.6 million
people), with almost one-third of that total living with the disease undiagnosed. 26 Of the total diabetic sub-population, over
12.2 million are age sixty or over, or almost one-quarter of all
over-sixty Americans. 27 The Centers for Disease Control and
23. "For his anger lasts only a moment, but his favor lasts a lifetime; weeping
may remain for a night, but rejoicing comes in the morning." Psalm 30:5 (New International Version).
24. Importantly, in presenting the number of diabetics and hypertensives and
their respective economic impacts, no attempt has been made in this article to provide total numbers of patients with both co-morbidities (diabetes and hypertension)
and the economic impact (to the Medicare program or otherwise) of those comorbid patients.
25. See 2003 National Diabetes Fact Sheet, NAT'L CTR. FOR CHRONIC DISEASE
PREVENTION

& HEALTH

PROMOTION, CTRS. FOR DISEASE CONTROL & PREVENTION,

http://www.cdc.gov/diabetes/pubs/general.htm#what (last updated Mar. 12, 2010);
see also Alvin C. Powers, Diabetes Mellitus, in HARRISON'S PRINCIPLES OF INTFRNAI
MEDICINE, 2152 (Dennis L. Kasper et al. eds., 161h ed. 2005).
26. NAT'L DIABETES INFO. CLEARINGHOUSE, NAT'L INST. OF DIABETES &
DIGESTIVE & KIDNEY DISEASES, NAT'L INST. OF HEALTH, NATIONAL DIABETES
STATISTICS, 2007, 1, 4 (2008), availableat http://diabetes.niddk.nih.gov/dm/pubs/

statistics/DMstatistics.pdf.
Importantly, this statistics summary does not firmly disaggregate the total
number of patients with diabetes into those with Type I ("insulindependent diabetes mellitus") and Type II ("non-insulin-dependent
diabetes mellitus"). However, the statistics summary does state that five
to ten percent of all diabetics in America have Type I diabetes, while
ninety to ninety-five percent of all diabetics in America have Type 11
diabetes.
Id. at 1.
27. Id. at 4.
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Prevention notes that in 2007, a total of $174 billion was spent on
diabetes care, with $116 billion spent on direct care and another
$58 billion attributed to indirect costs. 28 A great majority of total
national expenditures on diabetes and its complications are
spent on Medicare beneficiaries. 29
One might guess that with the destructive complications
that can flow from diabetes, including blindness, renal failure,
heart disease, and neuropathies, among others, adherence to a
care plan outlined by a physician would be easy.30 Unfortunately, that is not the case. Health care workers report that compliance with care plans is the largest obstacle in controlling diNoncompliance has been defined, inter alia, as
abetes. 3'
persistent weight gain, uncontrolled blood sugar levels, and habitual breaking of physician office visits.32 There are a host of
reasons why patients do not comply with their health care provider's treatment protocols, including prohibitive costs of medications and other therapies, perception that prescribed therapies
are not effective to treat diabetic symptoms, and prevalence of
clinical depression among diabetic patients. 33
HIGH BLOOD PRESSURE

The other silent but deadly chronic disease is high blood
pressure, or hypertension. According to the American Heart
Association, approximately one-third of American adults have

28. Id. at 10.
29. See Lipman, supra note 11.
30. See Powers, supra note 25, at 2152 (claiming that, "In the United States, DM
[diabetes mellitus] is the leading cause of end-stage renal disease (ESRD), nontraumatic lower extremity amputations, and adult blindness.").
31. Martha Mitchell Funnell & Robert M. Anderson, The Problem with Compliance in Diabetes, 284 JAMA 1704, 1709 (2000). See also Barbara Kocurek, Promoting
Medication Adherence in Older Adults . .. and the Rest of Us, 22 DIABETES SPECTRUM 80,
81 (2009) (citing research claiming that chronically-diseased patients generally take
about one-half of their prescribed medicines, and diabetics who do not adhere to
care plans have bad clinical outcomes viz diabetics who do assiduously take their
prescribed medicines).
32. Steven B. Leichter, Making Outpatient Care of Diabetes More Efficient: Analyzing Noncompliance, 23 CLINICAL DIABETES 187, 188 (2005).
33. Id. at 187-88.
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high blood pressure. 4 After adjusting for age, a prominent
study concluded that seventy-eight percent of older women and
sixty-four percent of older men had high blood pressure.35 High
blood pressure is a "silent" disease - it has no symptoms and
can only be detected by a sphygmomanometer or digital handheld device. 36
Like diabetes, high blood pressure is a progressive disease.
A person at risk of being diagnosed with full-blown hypertension can pass through stages of increasing blood pressure, eventually leading to a full blown diagnosis of hypertension.37 Once
the patient passes the 140 (systolic) over 90 (diastolic) threshold,
national guidelines recommend that the patient be prescribed
anti-hypertensive drugs. 38 According to the Framingham Heart
Study, pre-hypertensives are twice as likely to develop hypertension, and men with hypertension are three-and-a-half times
more likely to have a heart attack than those without hypertension. 39 Sustained hypertension is strongly correlated with a

34. See Donald Lloyd-Jones et al., Heart Disease and Stroke Statistics 2010 Update:
A Report From the American Heart Association, 121 CIRCULATION e46, e115 (2010).
35. Id. (citing the National Health and Nutrition Examination Survey and
claiming that the percentages reflect diagnosed and undiagnosed cases of hypertension between the years 1999 and 2002).
HEART ASS'N,
36. See How High Blood Pressure Is Diagnosed, AM.
http://www.heart.org/HEARTORG/Conditions/HighBloodPressure/SymptomsDiag
nosisMonitoringofHighBloodPressure/How-High-Blood-Pressure-isDiagnosedUCM301873 Article.jsp (last updated July 26, 2010, 12:21 PM); see also
How is Blood Pressure Tested, NAT'L HEART LUNG & BLOOD INST., NAT'L INST. OF
(last visited Oct. 31,
HEALTH, http://www.nhlbi.nih.gov/hbp/detect/tested.htm
2010); see also Marilynn Marchione, Monitors Urged for All with High Blood Pressure,
USA TODAY, May 22, 2008, http://www.usatoday.com/news/topstories/2008-05-221023520026 x.htm (summarizing a position statement by the American Heart Association that everyone diagnosed with hypertension should have a monitoring device in their home).
37. See U.S. DEP'T HEALTH & Hum. SERVS., supra note 14, at 3 (describing prehypertension as readings of 120-139/80-89).
38. Id.
39. Prehypertension: Does it Really Matter? HARV. MEN'S HEALTH WATCH,
http://harvardpartnersinternational.staywellsolutionsonline.com/HealthNewsLetter
s/69,NO307c (last updated Mar. 1, 2010); Adnan I. Qureshi et al., Is Prehypertension a
Risk Factorfor CardiovascularDiseases?, 36 STROKE 1859, 1861-62 (2005) (claiming that
prehypertensives carry a greater risk for heart attack and coronary artery disease,
but not stroke).
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greatly increased risk for heart attack, stroke, and renal failure. 40
And like diabetes, the jaw-slackening scope of Americans
who currently have high blood pressure is matched only by the
cost exacted by its treatment. The Centers for Disease Control
and Prevention report that "[s]ince 1995, hypertension has been
ranked either first or second as the primary illness diagnosis by
physicians at office visits." 4 It therefore follows that among patients with at least one chronic disease diagnosis, hypertension is
the most prevalent diagnosis in physician office visits. 42 The direct and indirect costs of hypertension treatment in 2007 were
predicted to be $66.4 billion. 43
As with diabetes, compliance with doctors' care plans for
hypertensives is spotty at best. From the size of copayments and
coinsurance44 to memory loss, 4 5 there are multiple reasons why
patients generally, and seniors particularly, do not comply with
their doctors' care plans. However, the elderly are not a hopeless cause. There are strategies available to aid their compliance
efforts. 46
40. See U.S. DEP'T HEALTH & HUM. SERVS., supra note 14, at 2.
41. DONALD K. CHERRY ET AL., NAT'L CTR. HEALTH STATS., U.S. DEP'T HEALTH
& HUM. SERVS., DHHS PUB. NO. (PHS) 2007-1250, NATIONAL AMBULATORY
available at
(2007),
4
SUMMARY
2005
CARE
SURVEY:
MEDICAL
http://www.cdc.gov/nchs/data/ad/ad387.pdf.
42. Id. at 1.
43. KATHRYN FITCH ET AL., MILLIMAN CONSULTANTS AND ACTUARIES,
UNCONTROLLED HYPERTENSION: COST TO PAYERS AND EMPLOYERS - AN ACTUARIAL

ANALYSIS 2 (2007) available at http://publications.milliman.com/research/healthrr/pdfs/uncontrolled-hypertension-costs-novartis-RR2-21-07.pdf.
44. See, e.g., Jean Yoon & Susan L. Ettner, Cost-Sharing and Adherence to Antihypertensivesfor Low and High Adherers, 15 AM. J.MANAGED CARE 833, 839 (2009).
In this sample, higher adherence levels did not vary much in response to
drug cost sharing. However, patients with poor adherence were the most
responsive to modest differences in cost-sharing. These patients also were
at greater risk for poor control of hypertension, leading to serious adverse
outcomes such as myocardial infarction and stroke, so the trend toward
rising healthcare costs being shifted onto patients by employers suggests
that costs will continue to be a burden for patients with poor adherence.
Id.
45. Gordon Stewart Stokes, Management of Hypertension in the Elderly Patient,4
CLINICAL INTERVENTIONS IN AGING 379, 385 (2009).

46. See id. (suggesting that seniors non-compliant with their medication regimes acquire medication boxes with clearly marked compartments for each day of
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END STAGE RENAL DISEASE

One of the most pernicious consequences of sustained
hypertension is the increased risk for the sufferer to develop
renal failure, or end stage renal disease (ESRD).4 7 Both diabetes
and hypertension are ensconced as co-morbidities associated
with ESRD. 48 Renal failure is so devastating because it almost
always hastens death.49 Renal failure can only be alleviated
through dialysis - either peritoneal or hemodialysis, which must
be performed either in a hospital or other freestanding facility
dedicated to dialysis - or a kidney transplant.o
The Centers for Disease Control and Prevention have concluded that by a wide margin, seniors age sixty-five through seventy-four and seventy-five and up both have the highest incidence (new cases per million patients) and prevalence (total
cases per million patients) of any other sub-demographics in
America .'
Outpatient dialysis is a separate Medicare benefit. Medicare is the secondary payer for Americans younger than age sixty-five who are currently enrolled in a group plan after they
complete a thirty-month waiting period. 52 Importantly, when
the statute authorizing universal coverage for ESRD patients
was passed in 1972, there were approximately 7,000 total pa-

the week).
47. See Lynda Anne Szczech & Ira L. Lazar, Projecting the United States ESRD
Population:Issues Regarding Treatment of Patientswith ESRD, 66 KIDNEY INT'L S-3, S-3
(Supp. 2004).
48. Id.
49. See id. (noting that "a 50-year-old white male without ESRD can expect to
live an additional 28.0 years, while a similar patient with ESRD can expect to live
only 5.3 years.").
50. How Your Kidneys Work, NAT'L KIDNEY FOUND., http://www.kidney.org
/kidneydisease/howkidneyswrk.cfm#can (last visited Oct. 31, 2010).
51. NAT'[ CTR. FOR HEALTH STATS., U.S. DEI'T HEALTH & HUM. SERVS., DHS
PUB. No. 2010-1232, Incidence and Prevalence of End-Stage Renal Disease, by Selected
Characteristics: United States, Selected Years 1980-2006, in HEALTH, UNITED STATES,
2009, WITH SPECIAL FEATURE ON MEDICAL TECHNOLOGY, 259 tbl. 52 (2009), available
at http://www.cdc.gov/nchs/data/hus/hus09.pdf#052 [hereinafter DHS PUB. No.
2010-1232].
52. CCH, 2008 MASTER MFDICARF Gulio 646 (2008).
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tients in America with ESRD.53 As of 2005, there are over
400,000.54 In 2002, CMS spent $17 billion on its ESRD program,
which at the time was 6.7 percent of total Medicare expenditures."
OBESITY

A common denominator for both diabetes and hypertension
is obesity. The Centers for Disease Control and Prevention define as "obese" those adults with Body Mass Indices above thirty, while "overweight" characterizes those persons with BMIs
between twenty-five and twenty-nine. 56 Further, the CDC concludes that the prevalence of overweight and obese American
adults is mind-boggling. During the period of 1988-1994, approximately 56% of all American adults were overweight or obese (overweight = BMI ! twenty-five). During that same time
period, approximately 22.9% were obese (obese = BMI 30).57
During the period of 2007-2008, approximately 34.2% of American adults were overweight. During that same period, approximately 33.8% of American adults were obese, and 5.7% of
Americans were extremely obese (defined as BMI > 40).58
It should not be surprising that well over 60% of older
53. Caitlin Carroll Oppenheimer et al., Evaluation of the ESRD Managed Care
Demonstration Operations, 24 HEALTH CARE FIN. REV. 7, 8, (2003), available at
http://www4.cms.gov/HealthCareFinancingReview/Downloads/03summerpg7.pdf.
54. Jonathan Himmelfarb & Glenn M. Chertow, Medicare ESRD Prospective
Payment System: Weighing the Evidence, 16 J. Am Soc'Y NEPHROLOGY 1164, 1164
(2005).
55. Id.
56. Defining Overweight and Obesity, CTRS. FOR DISEASE CONTROL &
PREVENTION, http://www.cdc.gov/nccdphp/dnpa/obesity/defining.htm (last updated June 21, 2010). Body Mass Index is a calculation that measures both a person's height and weight and gives a general indication of how fat the person is.
Body Mass Index, CTRS. FOR DISEASE CONTROL & PREVENTION, http://www.cdc.gov
/nccdphp/dnpa/bmi/index.htm (last updated Oct. 30, 2009).
57. Cynthia L. Ogden & Margaret D. Carroll, Prevalence of Overweight, Obesity,
and Extreme Obesity Among Adults: United States, Trends 1976-1980 Through 20072008, CTRS. FOR DISEASE CONTROL & PREVENTION, NAT'L CTR. FOR HEALTH STATS. 5
tbl. 1 (2010), availableat http://www.cdc.gov/NCHS/data/hestat/obesity-adult
07 08/obesity-adult 07_08.pdf (citing the National Health and Nutrition Examination Survey, 2007-2008).
58. Id.
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people and seniors (broadly defined as persons age fifty-five and
older) are overweight and obese. 9 It is somewhat surprising
that the obese older person is expected to live about the same as
his normal-weight counterpart; however, researchers estimate
that Medicare will spend significantly more treating the overweight and obese beneficiary than his "right-sized" compatriot. 60
In a ground-breaking article in the Journal of the American
Medical Association, Ali Mokdad and his colleagues reported that
deaths attributable to poor diet and poor physical activity totaled roughly 400,000 of the 2.4 million deaths in 2000.61 They
also concluded that "it is clear that if the increasing trend of
overweight is not reversed over the next few years, poor diet
and physical inactivity will likely overtake tobacco as the leading preventable cause of mortality."6 2
Although science does not yet know why, obesity seems to
be the strongest correlative factor with hypertension and chronic
kidney disease. 63 Likewise, increase in BMI is one of the strongest correlative factors to diabetes. 64 Mokdad and his colleagues
59. DHS PUB. No. 2010-1232, supra note 51, at 301 tbl. 72.
60. Darius N. Lakdawalla et al., The Health and Cost Consequences of Obesity
Among the Future Elderly, HEALTH AFFAIRS, W5-R30, W5-R31 (Sept. 26, 2005),
http://content.healthaffairs.org/cgi/reprint/hlthaff.w5.r30v1.
Obesity in one seventy-year-old costs Medicare about $36,000 in expected
present value, and it costs other payers about $3,000. Therefore, we estimate that preventing obesity in one person is worth at least $39,000 in
gross value to society, in 2004 dollars. That is, if such an outcome could be
achieved at a cost under $39,000, it would improve welfare.
Id.
61. Ali H. Mokdad et al., Actual Causes of Death in the United States, 2000, 291
JAMA 1238, 1239-40 (2004). Unsurprisingly, Mokdad and his collaborators report
that the "overweight would account for the major impact of poor diet and physical
inactivity on mortality." Id.
62. Id. at 1242.
63. Obesity and Hypertension: Two Epidemics or One?, SCIENCE DAILY (June 11,
see also
2004) http://www.sciencedaily.com/releases/2004/06/040611081250.htm;
Krzysztof Narkiewicz, Obesity and Hypertension - The Issue Is More Complex than We
Thought, 21 NEPHROLOGY DIAl YSIS TRANSPLANTATION 264, 264-65 (2006), available at
2 2 264
. But see, Lakdawalla et al., supra
http://ndt.oxfordjournals.org/cgi/reprint/ 1/ /
note 60, at W5-R31 (describing a negative correlation between obesity and mortality
in the elderly population).
64. Ali H. Mokdad et al., The Continuing Epidemics of Obesity and Diabetes in the
United State,, 286 JAMA 1195, 1197 (2001).
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report that their analysis of results from the 1991 through 1998
Behavioral Risk Factor Surveillance System, a longitudinal behavioral survey instrument, found that for every one kilogram
of weight gain, the likelihood of developing diabetes increases
nine percent.6 5 Notwithstanding the strong correlations between
obesity, diabetes, hypertension, and kidney disease, among other diseases, there is a new condition whose risk factors are primarily abdominal fat and decreased insulin tolerance called
"metabolic syndrome." 66 This syndrome is characterized by,
among other things, excessive abdominal fat, increased blood
pressure, increased blood lipids, and heightened intolerance to
blood glucose. 67 Taken together, one or more of these conditions
predispose its sufferer to more serious conditions, like diabetes
and coronary artery disease.6 8
The ravages of obesity are very real, and if the predictions
by Mokdad and his collaborators hold, it will continue to wreak
havoc and take lives into the indefinite future. Perhaps obesity's
financial impact is more shocking than its human toll. As of
2001, the total direct and indirect costs of the condition were
$123 billion. 69 One study conducted in 2004 concluded that the
Medicare expenditures directly attributable to obesity ranged
anywhere from a low of $87 million in Wyoming to a high of
$7.67 billion in California. 70

65. Id.
66. Metabolic Syndrome, AM. HEART ASS'N, http://www.americanheart.org/
presenter.jhtml?identifier-4756 (last visited Oct. 31, 2010).
67. Id.
68. Id.
69. Parvez Hossain et al., Obesity and Diabetes in the Developing World - A Growing Challenge, 356 NEw ENGL. J.MED. 213, 213 (2007).
70. Economic Consequences, CTRS. FOR DISEASE CONTROL & PREVENTION,
http://www.cdc.gov/nccdphp/dnpa/obesity/economic-consequences.htm
(last updated Aug. 19, 2009) (citing Eric A. Finkelstein et al., State-Level Estimates of
Annual Medical Expenditures Attributable to Obesity, 12 OBESITY RES. 18, 22-23 tbl. 1
(2004) (looking at the three years from 1998-2000)).
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THEORETICAL CONSTRUCT - THE SENIOR AS A DIGNIFIED
AGENT

FINANCIAL INCENTIVES, DISINCENTIVES, AND HEALTH INSURANCE

The ubiquity of choice-related chronic diseases has prompted health insurers to incentivize their insureds with "wellness
programs" and other rewards for meeting health compliance milestones. 71 However, as Drs. Mello and Rosenthal explain, there
is a veritable labyrinth of federal and state laws protecting
Americans with traditional, employer-sponsored health insurance from adverse coverage and patient payment consequences
based upon non-compliance with those wellness programs. 72
71. See Michelle Mello & Meredith B. Rosenthal, Wellness Programsand Lifestyle
Discrimination- The Legal Limits, 359 NEW ENGL. J. MED. 192, 192 (2008); see also id.
(describing Blue Cross Blue Shield of Michigan's copayment and deductible incentives); see also Blue Care Network's Healthy Blue Livingsm Membership Exceeds 100,000,
BLUE CROSS BLUE SHIELD OF MICHIGAN, http://www.bcbsm.com/pr/pr_09-142009 37427.shtml (last visited Oct. 31, 2010) (describing reduced copayments and
deductibles for patients who meet wellness goals in Blue Cross Blue Shield of Michigan's Healthy Blue Living m program).
72. See Mello & Rosenthal, supra note 71, at 192-93, 197. Mello and Rosenthal
also describe that among the other laws governing incentive-based wellness programs, the regulations under the Health Insurance Portability and Accountability
Act (HIPAA) limit the financial incentive to 20 percent of the total cost of the coverage. Id. at 193; see also 29 C.F.R. § 2590.702(f)(2)(i) (2009) (stating that the 20 percent
cap applies to the costs of employee only policies and employee plus family policies
as well); see also LETTER RULING BY HHS TO PROF. JOHN BANZHAF PERMITTING
DIFFERENCES IN HEALTH INSURANCE RATES BASED UPON BOTH SMOKING AND
OBESITY, CTRS. MEDICARE & MEDICAID SERv., http://ash.org/higher4smokers.html

(last visited Oct. 31, 2010) (explaining that HIPAA mandates that a
covered health plan: '. . . may not require any individual (as a condition of
enrollment or continued enrollment under the plan) to pay a premium or
contribution which is greater than such premium or contribution for a similarly situated individual enrolled in the plan on the basis of any healthstatus related factor in relation to the individual...'
(emphasis added) (citing Health Insurance Portability and Accountability Act of
1996 (HIPPA), Pub. L. No. 104-191, § 2702(b)(1), 110 Stat. 1936, 1961-62 (1996) (codified as amended at 42 U.S.C. § 300gg-1(b)(1) (2006))). In the letter, Hutchinson went
on to explain that obesity could only arguably be used as a rate-setting mechanism
in the individual market. Id. But see CCH, CCH's LAW, EXPLANATION AND
ANALYSIS OF THE PATIENT PROTECTION AND AFFORDABLE CARE ACT 98-99 (2010)
[hereinafter CCH's EXPLANATION OF PPACA].
Historically, only states set the parameters for insurance coverage and
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Further, the recently enacted Patient Protection and Affordable
Care Act strictly prohibits "rescission" and rate setting based
upon a beneficiary's health status.73 And currently, there is no
means of rescission in the Medicare program. Public policy and
entrenched legal doctrines would be challenged to the hilt in an
arrangement that rescinded or disenrolled Medicare beneficiaries for care plan noncompliance. 7 4 It would certainly take a radpremium rates; there have been no national federal health insurance requirements.
Consequently, premium rates have varied considerably
across and within the 50 states according to an individual's or a group's
population, health status, gender, age, and geographic location. Premium
rating based on health status in particular often has led to extremely expensive, and even unaffordable, premiums and prevented individuals
from purchasing health insurance.
Id.
The newly enacted Patient Protection and Affordable Care Act, Pub. L No. 111-148,
124 Stat. 119 (2010) [hereinafter "PPACA"] goes further than HIPAA. Now, the only variations that a plan may use for both the individual and group markets are
(beginning January 1, 2014): the distinction between individual and family coverage, "rating areas," the age of covered persons, and whether the covered participants use tobacco. PPACA § 1201(4).
73. PPACA § 1001 (regarding prohibition of rescission by group health plans
and health insurers). Under PPACA, an insurer (group or individual) may not discriminate in issuing or maintaining a policy based upon a potential beneficiary or
current beneficiary's health status. Further, the cap for copayment, deductible, or
premium abatement, which was twenty percent under HIPAA, is thirty percent
under PPACA. See PPACA § 1201(4); see also CCH's EXPLANATION OF PPACA, supra note 72, at 108; see also Wendy K. Mariner, Social Solidarity and Personal Responsibility in Health Reform, 14 CONN. INS. L.J. 199, 219-20 (2008).
74. For example, Section 504 of the Rehabilitation Act seems a likely target of
those who might challenge the transformation of the Medicare program proferred
herein. The complainant could argue that, if her chronic disease(s) disables her, the
doctor's discriminated against her because his determination of non-compliance led
to the extinguishment of her Medicare benefits. See 29 U.S.C. §§ 794(a), 705(20)
(2000); see also Aikins v. St. Helena Hosp., 843 F. Supp. 1329, 1337 n. 5 (N.D. Cal.
1994) (A doctor's direct receipt of Medicare and Medicaid funding constituted receipt of "federal financial assistance" as required by the statute, thus setting up the
doctor for liability pursuant to the statute). But see, Harris v. Oregon Health Sci.
Univ., No. CV-98-1-ST, 1999 WL 778584, at *4 (D. Or. Sep. 22, 1999) (Employed doctors were "not direct recipients of federal funds and are not liable under the Rehabilitation Act."). PPACA also requires that "a group health plan and a health insurer offering group or individual health insurance coverage" to offer, without any
financial obligation on the patient's part, inter alia, preventive health services rated
'A' or 'B' on the United States Preventive Services Task Force ("USPSTF") list. See
PPACA § 1001; see also Interim Final Rules for Group Health Plans and Health Insurance
Issuers Relating to Coverage of Preventive Services under the Patient Protection and Affordable
Care
Act,
HEALTHCARE.GOV
IMPLEMENTATION
CENTER,
http://www.healthcare.gov/center/regulations/prevention/regs.html
(last visited
Oct. 31, 2010). Among those preventive services covered include obesity checks,
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ical recalibration of the Medicare program's "self image" as one
of social insurance to which the beneficiary is entitled merely
because he meets the eligibility requirements to one of "actuarial-based insurance-plus."15 In an "actuary-plus" type of program, not only would patients purchase their insurance according to their risk profile, but they would carry the risk of
compliance with care rules, regulations, and strictures.
At least one government initiative, though, the West Virginia Medicaid program, has coupled a wellness plan with affirmative disincentives if the program participant does not live up to
his part of the bargain. 76 Those Medicaid beneficiaries who sign
the "Medicaid Member Agreement" agree to take their prescribed medications, attend scheduled doctors' appointments on
time, and participate in lifestyle modification programs as mandated "by their medical home."7 7 If they do not adhere to the tenets outlined in the agreement, they can lose the benefits they

diabetes screenings, and blood pressure screenings. Id. See also USPSTF A and B
Recommendations, U.S. PREVENTATIVE SERVS. TASK FORCE, http://www.uspreventive
servicestaskforce.org/uspstf/uspsabrecs.htm (last updated Aug. 2010). PPACA has
similar waiver of patient financial burdens for "annual wellness visit[s]," "personalized prevention plan services," and 'A' and 'B' scheduled preventive services on
the USPTF list for Medicare patients. See PPACA §§ 4103-04 (with slight variation
incorporating comparison of actual charges of the preventive service against the
particular fee schedule amount). Of course, the key for purposes of this article, is
not only that the patient receive preventive health care services but that he or she
actually accede to the doctor's lifestyle-recommendations. See, e.g., USPSTF A and B
Recommendations, supra note 74 (describing the recommendation of offering counseling and behavioral interventions for those patients screened positive for obesity).
75. See Gladwell, supra note 9. If ever implemented as a policy choice, involuntary rescission of non-compliant Medicare patients would not have to mean that
these patients would be totally bereft of funding for their treatment. For example,
as a measure of immediate relief for uninsurable patients, PPACA set up a federal
high risk insurance pool for otherwise uninsurable people with preexisting conditions. This federal high risk pool likely would have to be revived past its 2014 sunset date (if Medicare rescission ever became a reality). Additionally, thirty-five of
the fifty states have high risk pools for the uninsured. Set PPACA § 1101; see also
CCH's EXPLANATION OF PPACA, supra note 72, at 85.
76. Gene Bishop & Amy C. Brodkey, Personal Responsibility and Physician Responsibility - West Virginia'sMedicaid Plan, 355 NEW ENCL. J. MED. 756, 756 (2006).
77. West Virginia Medicaid Member Agreement, MOUNTAIN HEALTH CHOICES:
WEST VIRGINIA'S NEW MEDICAID, available at http://www.wvdhhr.org/bms/

oadministration/medicaidredesign/redesignMemberAgreement.pdf
Oct. 31, 2010).

(last visited
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receive by signing the agreement.78 Though not as rigorous as
this Article's proposal, for the program penalizes the amount of
benefits, not the overall enrollment in Medicaid, West Virginia's
Medicaid Agreement is noteworthy because it coupled government-funded insurance with penalties for treatment plan noncompliance. West Virginia showed its willingness to break the
cycle of permanent enrollment and uncaring, non-integrating
behavior.79
THEORETICAL AsSUMPTIONS

Its description verifies its true nature. Medicare is truly a
social entitlement. Seniors turn age sixty-five expecting the government to take care of their health needs after having dutifully
paid into the system for their working careers. When coupled
with Social Security, Medicare is a comforting security blanket
against the vicissitudes of old age - poverty, decrepitude, and
uncertainty at the prospect of handling their medical problems
of all types of permutations.80 And let there be no doubt, this is
a deeply engrained entitlement. Today's seniors have seen forty-five years of this entitlement's ripening and entrenchment
within the expectations of the American middle class.8' Howev-

78. Bishop & Brodkey, supra note 76, at 756.
79. See id. at 757 for criticism of the Medicaid Agreement, including that it penalizes beneficiaries for circumstances out of their control (e.g., missed appointments because of unreliable public transportation) and because it holds the Medicaid beneficiary to a higher standard of treatment plan adherence than required of
other patients.
80. Seniors are not as susceptible to the harms of medical-based debt as are
other segments of the American populations. See MICHELE M. DOTY ET AL., THE
COMMONWEALTH FUND, SEEING RED: AMERICANS DRIVEN INTO DEBT BY MEDICAL

BILL, 2 (Aug. 2005), available at http://www.commonwealthfund.org
/usr doc/837 Doty-seeing redmedical-debt.pdf (claiming that 14% of Americans
age sixty-five or older report having trouble paying their medical bills compared
with 32% percent of adults in the work force).
81. For a concise legislative history of the struggle for universal healthcare in
America, including a description of the events leading up to the passage of the
Medicare statute, see Garrett C. Groves & Jeanne M. Lambrew, Medicare: Lessons
from the Past: Major Policy Changes, LBJ SCH. PUB. AFFAIRS, CTR. HEALTH & Soc.
POL'Y 1 (Apr. 2008), available at http://www.utexas.edu/lbj/chasp/publications
/downloads/medicare past.pdf.

142

MARQUETTE ELDER'S ADVISOR

[Vol. 12

er, as mentioned above, Medicare has become a snowball whose
continued existence imperils even the existence of the federal
government itself.82
And so the question bubbles to the surface: if, indeed, the
untrammeled growth of Medicare threatens the heart of the
American experiment, is there anything that can be done to mitigate that threat? The answer must be 'yes,' for the benefit of a
minority - those seniors currently enrolled in Medicare - cannot
be allowed to work ultimate ruin for the rest of the population.
This Article has posited that, with respect to the two most pervasive chronic diseases in the elderly - diabetes and hypertension,
there is "fat" to be trimmed from the lean. Simply, this plan
calls for policymakers to take a more hardened approach to
those seniors who refuse to take care of themselves. After appropriate settling periods, this plan calls for disenrollment of seniors from Medicare who refuse to follow their doctors' care
plans.
Why, might one ask, is the penalty for non-compliance so
harsh? The answer is disarmingly simple. Now is different than
five or even fifteen years ago. 3 Americans are waking up to the
82. See supra notes 1-3 and text accompanying note 3.
83. The Association of American Physicians and Surgeons published a white
paper in the summer of 1995 chronicling the perceived implosion of the Medicare
program. AAPS White Paper on Medicare Reform, 6/7/95, ASS'N AM. PHYSICIANS &
SURGEONS, http://www.aapsonline.org/medicare/wpmedcar.htm (last visited Oct.
31, 2010).
In 1967, Frederick B. Exner, M.D., a former Secretary of the Association of
American Physicians and Surgeons wrote: "Medicare can never be
sound...The projected tax increases when the plan was adopted should be
enough to scare us even though they failed to scare the Congress; but actually they will provide only a fraction of what the expenses are sure to
be.' [In 1966, the maximum Medicare HI tax was only $46.20 per year.]
"The cost of medical care will skyrocket," predicted AAPS Director Robert
Moorhead, M.D., noting that in 1967, hospital costs were already 100%
higher than actuarial estimates.
In the 1995 Annual Report of the HI Trustees, Secretaries Reich, Rubin, and
Shalala finally admitted that "the HI program is severely out of financial
balance and the Trustees believe that Congress must take timely action to
establish long-term financial stability for the program."
In 1993, proponents of Clinton-style reform looked to Medicare "savings'
as a funding source. However, in the 1995 Hospital Insurance Trustees Re-
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harsh realities of our debt-laden economy. In the past, Americans could hear stories of Medicare's impending implosion and
shrug their shoulders, for the disintegration seemed too far removed and remote to be a practical concern. This time it is different. Commentators from both the left and right agree that the
country's debt cannot continue to geometrically expand.8 4 Our
foreign bankers will not continue to finance our national credit
card in perpetuity.85
Instead, we must reframe the paradigm in which the concept of "entitlement" rests. Currently, a senior is entitled to
enrollment in Medicare for as long as she can pay the monthly
premium, copayments, and deductibles.8 6 The reframe instead
shatters the supplicant posture in which patients find them-

port, public trustees David Walker and Stan Ross stated: "it is now clear
that Medicare reform needs to be addressed as a distinct legislative initiative... The idea that reductions in Medicare expenditures should be available for other purposes, including even other health care purposes, is mistaken."
Medicare Part A has been a pay-as-you-go program. However, as outlays
begin to exceed income, payments will have to be made from the Trust
Fund. If no action is taken, the Trust Fund will be depleted within ten
years, perhaps as early as 2002.
"To bring the HI program into actuarial balance even for the first 25
years.. either outlays would have to be reduced by 30 percent or income
increased by 44 percent (or some combination thereof...)", stated Secretaries Reich, Rubin, and Shalala (op. cit.).
Even these dramatic changes would be only a short-term palliative for current beneficiaries. They do not begin to address the problems that await
the system when baby-boomers begin to retire.
Id. (internal citations to government reports omitted).
84. See, e.g., Victor Davis Hanson, The Great American Debt, NAT'L REV. ONLINE
(Aug. 5, 2009, 4:00 AM), http://article.nationalreview.com/402165/the-greatamerican-debt/victor-davis-hanson. But see, Christopher Beam, Hurry Up and Wait Liberal Economists Think We Should Reduce the Deficit, Just Not Yet, SLATE (Sept. 30,
2009, 11:39 PM), http://www.slate.com/id/2231008/pagenum/all/#p2 (summarizing
left of center economists who claim that deficit and debt reduction is important, but
must be postponed in order to not undermine overall economic recovery).
85. See Beam, supra note 84 (claiming that if the United States dollar weakens,
"China.. .would probably refinance in some other currency").
86. See
Medicare Premium Amounts for 2010,
MEDICARE
.GOV,
http://www.medicare.gov/MedicareEligibility/home.asp?dest-NAV Home Genera
lEnrollment IPremiumCostInfo&version=default&browser-IE 171 WinXP&1anguage
=English#TabTop (last updated Sept. 17, 2008) (outlining the deductibles, copayments, and premiums for Medicare Parts A and B).
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selves - obsequiously receiving a doctor's orders or prescriptions and then turning around and ignoring those ministrations
or becoming too depressed to act upon them 7 Out of the shattered frame appears a new "partnership," in which the doctor
and patient are not antagonists, or at least the doctor is not set
up for professional frustration and burnout by recalcitrant patients.88 On the contrary, doctors and patients work together because the patient knows that if he or she works at cross-purposes
with the doctor by refusing to do what the doctor asks, the doctor can disenfranchise the patient from the benefits of the program.
This is the point where many readers become uncomfortable, if not hostile, to this plan. The current frame in which policymaking is made is decidedly Rawlsian in nature. In brief,
John Rawls' famous theory of justice holds that, if placed in the
same "original position" where no one person knows of the
background, privileges (or lack thereof), orientations, etc. of the
rest of his fellows, he will select the social policies that favor the
broad majority of his fellow citizens.8 9 The passage of the Medicare Act reified the social concerns of the Johnson Administration that fought so hard for it. President Johnson and the congressional leadership (and President Truman before them)

87. See Karen E. Lutfey & William J. Wishner, Beyond "Compliance' Is "Adhercnce:" Improv'ing the Prospect of Diabetes Care, 22 DIABETES CARE 635, 636 (1999),
available at http://care.diabetesjournals.org/content/22/4/635.full.pdf (summarizing
some of the reasons diabetics do not comply with physicians' care plans).
88. See id. at 637 (urging an eschewal of the "compliant" or "non-compliant"
labels because those labels do not take into consideration the social settings in
which diabetics must manage their diseases); see also Thomas Bodenheimer et al.,
Patient Self-Management of Chronic Disease in Primary Care, 288 JAMA 2469, 2469-71
(2002).
89. See generally, JOHN RAWLS, A THEORY OF JUSTICE at II §§ 15-17 and III §§ 2030 (rev. ed. 1999) (describing the original position); see also, e.g., JOHN RAWLS,
POLITICAL LIBERALISM at I §4 and V §3 (expanded ed. 2005) (expounding upon the
original position and basic goods which can include a modicum of wealth and freedom from pain. Rawls acknowledged that other authors, namely Kenneth Arrow,
would put "variations in people's needs for medical care and.. how expensive it is
for them to satisfy their tastes and preferences" in an "index of primary goods"). Of
course, ironically, though the Medicare program has every imprint of Rawlsian policy-making, it was established six years before the first edition of Rawls'
groundbreaking A THEORY OF JUSTICE.
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surveyed post-World War II America and concluded that economic ruin in old age due to unconscionable medical bills was
one of the gravest, and most unnecessary, evils to beset older
Americans.90 This, of course, was a time when older people
were more valued and honored than they are today. There were
also fewer seniors, compared with the rest of the American population than today. 91 Seniors of the mid-1960s lived shorter lives
than their current contemporaries. 92
Unfortunately, the Rawlsian social liberalism animating the
Medicare program has hardened from compassion at the prospect of a senior choosing between his life savings (often modest
at best) and decent health care to a coarser form of pity. 93 Because the program's entitlement status is entrenched, policymakers who meddle with the program's mix of coverages, benefits, and reimbursement schedules, see the providers who render
care and the beneficiaries who receive the care as mere "battleships" in the larger quest for opportunistic political gain. 94
90. See Groves & Lambrew, supra note 81, at 1-2.
91. James Lubitz et al., Three Decades of Health Care Use by the Elderly, 1965-1998,
20 HEALTH AFFAIRS 19, 19 (2001) (stating that the Medicare eligible population in
1966, when the Medicare program was implemented was 19.1 million people. The
Medicare eligible population was 33.8 million people in 1998).
92. ELIZABETH ARIAS, NAT'L CTR FOR HEALTH STATS., U.S. DEP'T OF HEALTH &
HUM. SERVS., DHHS PUB. No. (PHS) 2004-1120, UNITED STATES LIFE TABLES, 2001, 52
(Feb. 14, 2004), available at
NAT'L VITAL STATS. REP. 33 tbl. 12,
http://www.cdc.gov/nchs/data/nvsr/nvsr52/nvsr52_15.pdf (showing that the combined life expectancy for men and women in 1965 was 70.2 years while in 2001 it
was 77.2 years). Surprisingly, though, a scholar notes that America spends about
the same percentage in end of life care now as it did in the early years of the Medicare program. See Donald H. Taylor, Jr., Commentary: A Bipartisan Way to Cut Medicare Costs, DUKE UNIV. SANFORD SCH. OF PUB. POL'Y NEWS & FEATURES (Aug. 14,
(advocating
2009), http://sanford.duke.edu/news/features/taylor-com081409.php
for comprehensive Medicare reform because, inter alia, Medicare still spends approximately one quarter of its dollars on care in the last year of life, just as it did in
the 1970s).
93. For an exposition and defense of Rawls, see generally JON MANDLE, WHAT'S
LEFT OF LIBERALISM?: AN INTERPRETATION AND DEFENSE OF JUSTICE AS FAIRNESS

(2000).
94. See, e.g., Karen Davis et al., Medicare Versus Private Insurance: Rhetoric and
Reality, HEALTH AFFAIRS W311, W314 (Oct. 9 2002), http://content.healthaffairs.
org/cgi/reprint/hlthaff.w2.311v1 (claiming that "[e]lderly Medicare beneficiaries
were more likely to rate their health insurance as 'excellent' and less likely to have
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However, there is something more pernicious working in the
undercurrent of the social liberal worldview. It is a conclusion
that is based on a coarser and less authentic form of pity. It is a
pity that sees a Medicare beneficiary as something less than a
full human agent, less than capable of making and executing
upon choices that will have profound consequences for health
and well-being. In short, the Rawlsian, social-liberal paradigm
sees patients, especially diabetics and hypertensives in the
throes of a choice-based, lifestyle disease, as those who are unable to control their raging, if not deeply ingrained, impulses for
self-destructive behavior. It is a moral anthropology that is resigned to view a senior diabetic or hypertensive as ossified and
unchangeable slug, forever "set in her ways." It is a moral anthropology that views the senior as someone to be controlled rather than someone who controls her fate. Its offshoot is a pragmatic policy that is incoherent and broken - beholden to the
foreseen and dire consequences of diabetic seniors' bad behavior: heart attacks, strokes, intense end-of-life care, and multiplied outpatient visits.
Perhaps most importantly, though, is the ubiquity of the
Medicare program itself. Notwithstanding proposed cuts to certain services within the program, no one advocates for its permanent removal within the entitlement landscape. Indeed, to do
so would be tantamount to "political suicide," as aggressive special interests would likely mass against the Quixotic legislator
who proposed such folly.9 Instead, circumspection demands
that changes be made to the program, but without dismantling
its basic architecture. And if that is to be done, a sober start
would be at the amount of services delivered to seniors. This is
the patient side of the "value" movement beginning to affect
negative experiences with their insurance than were the privately insured").
95. Indeed, the group most likely to clamor for the head of any legislator who
makes a good faith effort to end Medicare, the American Association of Retired Persons, noted that to make such a suggestion would be the swift death of the lawmaker. See Patricia Barry, Health Care Reform Today: The Assault on Truth, AARP
BULLETIN Sept. 2009, at 12, 16 ("Q. Will Medicare be eliminated or gutted to pay for
reform? No. It's inconceivable that any lawmaker would commit political suicide
by proposing to get rid of Medicare. But the rumor has fast gained ground.").
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Medicare providers. 96 Value, in this regard, means that patients
actively cooperate in their care in order to become more responsible and less "chronic" in their office visits with their doctors. 7
Value also means that patients are held to performance goals,
amounting to care plans that actually have a certain quasi-legal
force (in which penalties can be levied when the plans are not
adhered to) so that both they and their physicians will have clear
and measurable standards by which the doctor can measure the
patient's adherence to the care plan.98 After all, goals are not truly goals - they are mere aspirations or wishes - if attempts at actualization are not measured and acknowledged. And this can
be extended by one step: a goal is not a goal if there is not some
tangible reward or consequence at the end of the performance
period. If it means that the patient keep a diary of his food consumption, then he should get his spreadsheet ready. If it means
controlling his blood sugar levels for a certain number of days,
then he should be prepared to test and monitor that statistic assiduously. If it means losing weight in order to bring his hypertension in line with age-related guidelines, then he should be
prepared to step onto the scale at his next appointment. And if
the patient does all these appropriate steps, she should be
praised by her doctor and welcomed for further cooperative
treatment with the provider. If, however, the patient persists in
her recalcitrance, she should be shunned after an appropriate
period and deemed unworthy of further consideration and care.
Importantly, the economic value that is a result of this plan
does not appear out of thin air. It emanates from a moral anthropology that is diametrically opposed to the Rawlsian paradigm. The value paradigm comes first from a virtue orientation.
In particular, an inclination toward virtue sees the human agent

96. See, e.g., J. James Rohack, Improving Medicare's Value, THE COMMONWEALTH
FUND (Nov. 3, 2008), http://www.commonwealthfund.org/Content/Publications/
Commentaries/2008/Nov/Improving-Medicares-Value.aspx.
97. See supra pp. 130-31, 133.
98. But see, Luftey & Wishner, supra note 87, at 637 (denigrating the compliance
paradigm because that model reinforces the power context of the physician as superior to the patient).
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first as rational - with a bona fide ability to choose the good that
she at least innately knows.9 But apart from innate, sub-rational
knowledge is often a surface-level pure reason where the patient
is conscious that she is hindering, if not affirmatively harming,
her health. Or, if she does not affirmatively know that she is
willfully harming her health, she deludes herself in rationalizing
that one more day without fulfilling her prescriptions, or one
more day without beginning the walking program she promised
her doctor she would start, or one more piece of pie, (Because after all, what is just one more piece of pie?) could not possibly
make a difference in her overall well-being.100 The problem,
however, with sub-rational "anti-motivation," is that procrastination into the future becomes a hiding mechanism of selfdelusion.' 0 By justifying that "one more day will not hurt," the
diabetic or hypertensive patient has done three things. First, she
fools herself.102 She tricks herself into thinking that the truly
foundational matters about which she should always care,
among which are her health, are things that are in fact, not basic
or of first importance. If, in fact, self-care can be postponed for
another day, it does not occupy a place of primacy in her life.
The problem with such thinking, of course, is that it is objectively false. Health is something to be cherished, nurtured, and protected, not for any other purpose than existing in a healthy state
of being. In other words, health is good for its own sake.10 It
must be pursued for its own sake. It is so foundationally good
that it cannot be compared with any other good thing. 104 Sadly,
this is oftentimes only realized when the health is lost. That is,

99. Sec J. BUDZISZEWSKI, WHAT WE CAN'T NOT KNOW: A GUIDE 79 (2003).
100. See generally, Luftey & Wishner, supra note 87, at 636.
101. See BUDZISZEWSKI, supra note 99, at 80.
102. Id.
103. John Finnis, one of the main theoreticians of a basic goods approach to ethics does not include health qua health as a separate basic good. However, it is subsumed within "life," one of his seven basic goods. ("life here includes bodily (including cerebral) health, and freedom from the pain that betokens organic
malfunctioning or injury"). See JOHN FINNis, NATURAL LAW AN) NATURAL RIGHTS
86, 90-92 (1980).
104. See id. at 92.
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the newly diagnosed diabetic does not quite comprehend the
full weight of his diagnosis. However, he certainly does after
the neuropathy forces the surgeon to amputate his foot and he
cannot run after his grandchildren anymore.
Second, apart from a more understandable, but no less
harmful, "fooling" of herself, the sub-rationally motivated patient affirmatively lies to herself.105 She may be confronted with
how bleak her situation really is, but she masks that truth with
half-truths and equivocations. For example, she might say: "I do
not need to take my medicine today. I have hypertension, and
after all, I cannot tell that I have it. If I cannot tell that I have
high blood pressure, which must mean that it is not all that
harmful of a disease." Of course, nothing could be further from
the truth. Hypertension is known as the "silent killer" exactly
because it carries no outward manifestations, yet untreated,
wreaks widespread damage in the body.1o6 Lying to oneself is
easier than changing unhealthy habits and lifestyles. Changing
woeful habits involves resisting the inertia that has slowly
trapped the person over the years. 07 It is unpleasant, and can
quite literally involve physical or psychic pain, as the patient
clothes himself with new habits and disrobes other, more destructive ones.
Third, the sub-rationally motivated patient lies to those with
whom she is in community. In attending appointment after appointment without having made true progress in overcoming
the systemic causes of the disease, the diabetic or hypertensive
tries to lie to her caregiver. In effect, she says, "I am willing to
care for myself up to the point of coming to your office. I am not
willing, however, to do those things you have asked me to do. I
am, in fact, not willing to lose weight, or exercise daily, or eat
sensibly, or take my medications, even though I tell you at each
visit to your office that I am willing to make these changes."

105. see BUDZISZEWSKI, supra note 99, at 62.
106. See supra pp. 131-33. See also supra text accompanying note 36.
107. See generally, J. BUDZISZEWSKI, THE LINE THROUGH THE HEART: NATURAL
LAW AS FACT, THEORY, AND SIGN OF CONTRADICTION 61-77 (2009).
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Thus, at bottom, the recalcitrant diabetic or hypertensive is no
better than the inveterate alcoholic. The lush may say that he is
getting off of the sauce, but until he does, his words are empty
and have little meaning. Similarly, the diabetic may say that he
will lose weight, but if he weighs the same (or more) six months
after his last doctor's appointment, he has lied to his doctor
about the seriousness with which he is taking losing weight,
which, if done, could significantly mitigate his disease.
AN ALTERNATIVE PARADIGM

The person who is propelled by sub-rational motivations:
the next meal, the convenience of a can of soda rather than a
glass of water, or the comfort of the living room couch rather
than the discomfort of a walk around the block is relatively easy
to mark. She is driven not at all. Rather, she is swept along the
path of least resistance. She is comfortable in doing nothing, or
if doing something, doing those things which soothe, or at least
do not force hard decisions about the course of her life. For, if
nothing else, in making a genuine decision about one's life direction, whether it foreseeably leads to good or ill, one has at least
expended mental effort in weighing the probable outcome if certain courses are followed and others are shunned.
On the other hand, the person who, when confronted with a
diagnosis of diabetes or hypertension then acts upon that diagnosis in order to align her own deformed body with something
she has lost, namely health, is not a mere victim of circumstance
or a tragic bystander in the path of least resistance. Rather she is
a rational actor.1 0s She is a sovereign chooser who instantiates,
or actualizes, what is best about her - the givenness of her ability
to enact her own conception of the good that itself aligns with
extrinsic, yet still basic goods. In short, the diabetic or hypertensive patient reclaims and redeems some of the helplessness and
resignation that she must experience upon first hearing the di-

108. See FINNIS, supra note 103, at 88-89. Finnis calls this "practical reasonableMISS.
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agnosis of these dreaded diseases. And if her new and positive
choices do not fully eradicate these insidious diseases, they can
mitigate them to the point where they do not ultimately rob the
patient's health. That is, it is not fated that the newly diagnosed
diabetic has to die of a heart attack caused by the diabetes. It is
not willed in the heavens that the hypertensive cannot be normotensive. Patients, rather, can experience the diseases as
chronic, nagging, yet not overwhelming parts of their lives.
What, then, accounts for a conception of the good that so
willingly lets a patient fail? To what can we attribute the seemingly blithe attitude that allows, nay demands, that the patient
be disenrolled from Medicare? One might say that is hardheartedness - an uncaring disregard for the pitiable plight of
one's older fellow man. Another might claim that it is an inordinate concern with the consequences that will befall this nation
should the diabetics and hypertensives overrun the Medicare
program. Surprisingly, the answer is neither. The answer is
found in what is best about the human condition - the
wellspring of human dignity. Dignity is one of the foundational
principles of modern bioethics, secular human rights regimes,
and religious ethics.109 It is a constellation of ideas encapsulated
in a powerful phrase; however, at bottom, it reflects a consistent
theme animating this Article: that of the human person as a repository of infinite worth. And note well that this worth does
not depend in the least on one's state of health. One has dignity
simply because one is.o10 If the person is a locus of infinite worth

it stands to reason that theme developed throughout this Article
is actually and objectively true: the person is an ultimate or so-

109. See, e.g., DERYCK BEYLEVELD & ROGER BROWNSWORD, HUMAN DIGNITY IN
BIOETHICS AND BIOLAW 1 (2001); see also The Universal Declaration of Human Rights,
UNITED NATIONS, http://www.un.org/en/documents/udhr/ (last visited Oct. 31,
2010). But see, Paul Ramsey, Protestantism: The Patient as Person, in CROSS-CULTURAL
PERSPECTIVES IN MEDICAL ETHICS 100-01, (Robert M. Veatch ed., 2d ed. 2000) (in
which Ramsey prioritizes sanctity of life over human dignity).
110. See, e.g., Adam Schulman, Chapter 1: Bioethics and the Question of Human Dignity, in
HUMAN DIGNITY AND BIOETHICS: ESSAYS COMMISSIONED
PRESIDENT'S COUNCIL ON BIOETHICS (Mar. 2008), availableat

http://bioethics.georgetown.edu/pcbe/reports/human-dignity/chapterl.html.
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vereign chooser. The person, whether healthy or diseased, has
the capacity (absent mental or physical defect preventing the
choice) to select his own conception of the good. Whether the
person's selection of the good aligns with objective goods is
another matter altogether.
Let the diseased person determine whether he will adhere
to the prescribed care plan. We do this already, but only by default. The recalcitrant patient does not fully appreciate the full
scope of his choices to ignore his care plan because he is fully
backstopped when the results of his choices are visited upon
him. That is, when the diabetic persists in a sugar-filled diet, the
taxpayers gladly pay his hospital bills when he has to have a below-the-knee amputation because his leg is about to fall off with
gangrene. Likewise, when the hypertensive has a stroke because
he cannot "shake" his salt habit, we do not question whether it is
the right and proper thing to let him convalesce in the hospital
and then the nursing home. Rather, we dutifully pay his bills, if
for no other reason than it is, again, the path of least resistance.
We would rather pay $50,000 to fix a largely preventable outcome than face the unpleasant reality that the diabetic or hypertensive has chosen for himself to have the gangrenous leg or
burst blood vessel.
To backstop a patient's poor health care choices is to engage
in some of the most egregious paternalism imaginable. It is stating, perhaps not overtly and perhaps even in a sub-rational way,
that the diabetic or hypertensive cannot care for himself and instead must be cared for by others. It is stating that the patient is
less than fully dignified. But, this alternative view does not
comport with fundamental reality. And basic or fundamental
reality works like the law of gravity - what goes up must come
down, and every choice yields some result. To be a person
means that the person, the agent, is fill of dignity, and is capacious enough to comprehend and accept the natural consequences of his actions.
Well, no, the critic might answer. The whole point of the
Medicare program is to shelter the senior citizen against the
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slings and arrows of outrageous fortune, particularly in the form
of bankrupting medical bills. All this plan does (so might the
critic say) is shear the senior's expectation away from him. He
felt that he could run fast and loose with his living because, of
course, his government-funded insurance would be there to pay
for his care in the end - insurance, mind you, that he regularly
paid into during his working life (and even post-working life).
Hence, he is entitled to it.
The critic might also claim that this plan does not respect
the patient's dignity but rather cheapens it. It lets the patients
die miserable and painful deaths when the pain and indignities
associated with their diseases could be alleviated through continued care.'" Further, the critic could argue, this rationingbased plan degrades another basic good - life itself. The argument says that government actively participates in evil by hastening the death of newly socially undesirable people - those
who by lack of foresight or will, have not taken care of themselves. It is tantamount to indirect euthanasia - an extermination of those on the margins of the healthcare system. This is a
serious criticism and one that deserves forthright treatment, because it implicates the heart of the theoretical construct I have
used. A basic goods approach to issues of justice recognizes that
foundational goods, like life and health, cannot be compared to
each other so that one can be prioritized above the other. Both
are integral to the good life, and one is not necessarily more important than the other (or any other basic good). With that in
mind, it is again imperative to recognize who is choosing health,
and, ultimately, who is choosing life. The government is not the
one choosing whether the patient lives or dies. The patient
chooses. The government does not choose whether the patient
dies an unspeakably horrible death, the patient does. And if the
patient wills his own good he will so construct his choices so
that they match up with his integration and not his destruction.

111. See supra note 75 (discussing the alternative funding mechanisms that could
be available to Medicare beneficiaries rescinded from their coverage because of
their non-compliance).
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The government is not a limitless supply of capacity, willing to
bear whatever cost laid upon it. Rather, it has defined limits. It
just so happens that the limits this plan recognizes coincide with
the patient's own value of his health and life. The more he values it, so does the government. The less he does, the less does
the government. In short, this plan calls for the government to
cooperate with the patient as long as the patient will cooperate
with the government - even if bad outcomes happen in the
midst of that cooperation. That is, if despite her most assiduous
efforts, the hypertensive patient has a stroke or develops end
stage renal disease, she still gets the full complement of care
available to her under Medicare. A patient should not be cut off
simply because the effect of his wise choosing has led to a bad
result.
PRELIMINARY THOUGHTS REGARDING THE WORKING OF THE
PLAN

Admittedly, this is a brash plan. To advocate for the removal of
care of those who can later suffer horrible deaths may strike the
reader as bizarre, brazen, and unworkable. And while this Article has had more of a theoretical orientation, there are some
practical issues that must be acknowledged, though unfortunately at this time, not thoroughly vetted.
The first issue concerns the timing of the implementation of
the plan. When, in the course of the patient's treatment is she
finally removed from the Medicare rolls and sent to fend for herself? This author is not so above the fray that he does not realize
that for the patient newly diagnosed with a chronic disease, it
will take significant time and contemplation to even acknowledge, let alone understand, that he is now living with that disease. Thus, I advocate for a one-year grace period from the time
of diagnosis (if made while the beneficiary is already enrolled in
Medicare), or if the condition is preexisting, one year from first
enrollment in the program. The patient will have an initial visit
with her physician where a care plan is either established or reviewed. She will have the opportunity to fail once or twice (de-
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pending on the number of episodes of non-compliance and the
number of office visits after the initial visit) before she is ultimately removed from the rolls. 1 12
Second is an issue of monitoring. Absent a house call by the
physician himself or by a home health worker or nurse, it is difficult for the physician to get the most accurate snapshot of the
patient's health and compliance with the outlined care plan, between office visits.1 13 One possible solution is a greater reliance
upon information technology. As part of a pilot program, the
Cleveland Clinic has installed innovative software that allows
doctors to monitor multiple chronic conditions in patients." 4 Patients use home-based devices like glucose monitors and blood
pressure monitors and upload the data to their physicians who
can then adjust medicines or office visits or other parts of the
care regimen.115 A benefit of such a technologically-based plan is
that it provides doctors real-time data with which to work. Plus,
the doctor does not have to worry about periods of noncompliance between office visits that are compensated for by intense periods of compliance immediately before the next visit.
Patient data is uploaded directly from the monitoring device,

112. Interestingly, there is a mechanism for involuntarily disenrolling some
Medicare patients, those whose care is provided by a Medicare Advantage plan.
However, the Centers for Medicare and Medicaid Services makes the caveat that
the disenrollment may not happen because of the beneficiary's non-compliance
with "medical advice or treatment." 42 C.F.R. § 422.74(d)(2)(i) (2010). In most circumstances, the beneficiary who is disenrolled from a Medicare Advantage plan is
deemed to have re-elected "regular" Medicare. 42 C.F.R. § 422.74(e)(2)(ii) (2010).
113. See, e.g., David M. Cutler & Wendy Everett, Thinking Outside the Pillbox Medication Adherence As a Priorityfor Healthcare Reform, 362 NEW ENGL. J. MED. 1553,
1553-54 (2010) (outlining the approach of some successful health systems that use
nurses to monitor medication adherence); see also Joyce A. Cramer, A Systematic Review of Adherence with Medications for Diabetes, 27 DIABETES CARE 1218, 1222 (2004)
http://care.diabetesjournals.org/content/27/5/1218.full.pdf+html (noting that electronic monitoring for adherence to diabetic medications regimens works but is not
in widespread use).
114. Cleveland Clinic/Microsoft Pilot Promising; Home Health Services May Benefit
Chronic
Disease
Management,
PR
NEWSWIRE
(Mar.
1,
2010),
http://www.pmewswire.com/news-releases/cleveland-clincmicrosoft-pilotpromising-home-health-services-may-benefit-chronic-disease-management85811337.html.
115. Id.
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thus eliminating the possibility of patient cheating. 1 16 Of course,
this program is only in its infancy stages. Much would depend
on the ongoing reliability of the software, the cost of the program, and its perceived usefulness by physicians.
No matter how the plan is implemented, there must be attention given to beneficiary education. If passed, it behooves the
Centers for Medicare and Medicaid Services to undertake a
widespread public education campaign to alert its clients that
care has limits. This sounds in fairness. It is only fair for a beneficiary who is thinking about misbehaving to know that his malfeasance might have consequences (instead of assuming that it
does not).
CONCLUSION

Drastic times call for drastic measures. The doom the Medicare
program and our country will experience is real and foreseeable,
and not distant and imagined. Something must be done to
channel over self-centered attitudes by diabetics that their choices only affect themselves. In fact, their choices cause large and
proximate consequences for the rest of society. But the key is
choice. Any plan that would ration care away from a recalcitrant diabetic or hypertensive must be freely chosen by the patient herself after appropriate counseling and waiting periods. If
she does not want to take care of herself, she should be allowed,
as a free and worthy agent, to undergo the consequences of that
choice without further interference or subsidization by the government. To do less would be to treat the diseased patient as
someone unworthy of respect, honor, and dignity.

116. Id.

